INTRODUCTION
M ORE than forty lawsuits' were brought by states seeking reimbursement from tobacco companies for Medicaid payments attributable to tobacco-related diseases. During 1995 over thirty-six million people received Medicaid benefits totaling more than $120 billion, 2 figures which suggest both the huge pool of people potentially involved in this litigation as well as the enormous stakes. Although all of these cases (and claims) eventually settled, 3 a legacy remains that should benefit future complex litigation. Liability in these state tobacco cases depended in part on proof of causation: The plaintiff must prove that products sold by the defendant tobacco companies resulted in the illnesses which required the Medicaid payments by the states. 4 Given the huge number of Medicaid patients, proof of this element of liability in any traditional way would have been impossible. States might well be barred from recovery by practical, not legal, reasons.
The response by the states to this liability problem was remarkable. In 1994 Florida adopted legislation providing that causation could be proved by "statistical analysis." 5 In early 1998 Maryland 6 and Vermont 7 adopted similar statutes, both permitting proof, as did Florida, by "statistical analysis." 8 Mississippi, 9 Texas," 0 and Minnesota 1 planned to use statistical analysis without enacting such legislation. The Florida, 1 2 Mississippi, 3 and Texas' 4 cases settled before trial." The Minnesota case also settled, but after ("An essential element of the plaintiff's cause of action for negligence, or for that matter for any other tort, is that there be some reasonable connection between the act or omission of the defendant and the damages which the plaintiff has suffered.").
5 Fla. Stat. Ann. § 409.910(9) (West 1998). In Agency for Health Care Administration v. Associated Industries of Florida, 678 So. 2d 1239 (Fla. 1996 , cert. denied, 520 U. S. 1115 (1997) Ann. tit. 33, § 1911(0(5) (West, WESTLAW through 1997 Adj. Sess.) .
I See Mark D. Fridy, How the Tobacco Industry May Pay for Public Health Care Expenditures Caused by Smoking: A Look at the Next Wave of Suits Against the Tobacco Industry, 72 Ind. L.J. 235, 246-47 (1996) .
10 See 5th Cir. Refuses to Overturn Orders for Phased Trial, New Cause of Action, Andrews Tobacco Industry Litig. Rep., Oct. 24, 1997 , at 16715, available in WESTLAW, 1997 1 See Minnesota, Tobacco Cos. Spar Over Trial Date, Gambling Documents, Andrews Tobacco Industry Litig. Rep., Nov. 18, 1996 , at 15651, available in WESTLAW, 1996 12 See Barry Meier, Cigarette Makers Agree to Settle Florida Lawsuit, N.Y. Times, Aug. 26, 1997, at Al.
"3 See Just Days Before Trial, Mike Moore, Tobacco Firms Reach $3 Billion Deal, Mealey's Litig. Rep.: Tobacco, July 17, 1997, at 3, available in WESTLAW, 11 No. 6 MLRTOBAC 3. 14 See Barry Meier, Tobacco Concerns Settle Texas Case for a Record Sum, N.Y. Times, Jan. 16, 1998 , at Al. "s After the settlement, the Florida Legislature repealed the legislation permitting "statistical analysis." See H.B. 3077, 15th Leg., 2d Reg. Sess. (Fla. 1998) . Governor Lawton Chiles had pledged that the provisions in the law that aided the state would trial, 6 and hence provides an example of the use of statistical analysis in the courtroom to prove liability in the state tobacco cases."
In this Essay we begin by asking, What meaning should be given to legislation permitting proof by "statistical analysis"?S We answer by proposing a model for determining the method of proof in complex cases and by applying that model to diverse subject matters. In Part I we describe the state tobacco cases, including both the legislative and common law responses to the problems of proof. In Part II we discuss the recent case of In re Estate of Ferdinand E. Marcos Human Rights Litigation, 9 which, in the process of using sampling to determine compensatory damages, also used sampling to determine the "exposure" element of liability, and hence is an important precedent for the state tobacco cases. In Part III we offer a model for determining elements of liability in complex civil cases. In addition to the example of the exposure element of liability derived from Marcos, we offer examples of sampling to determine other liability elements such as harm and causation. We argue that these precedents suggest that proof by "statistical analysis" allows, at an absolute minimum, for the use of sampling methodology. Thus, in cases like the state tobacco cases where individual consideration is a practical impossibility, the minimum step necessary to solve the "proof problem" is statistical sampling.
We also ask whether a statute is a necessary basis for the use of sampling to determine liability or whether this technique of scien- 24 In Part IV we move beyond our model to discuss the potential for using sampling in other important litigation. We discuss opportunities involving federal antitrust litigation, federal mail and wire fraud claims, and individual fraud claims against the tobacco industry. In this last category, defendant use of polling data provides an example of how plaintiffs might solve class certification problems. In Part V we offer our conclusions about the state tobacco cases as well as other uses of sampling to prove elements of liability. We argue that in both situations the use of sampling would reduce the number of outcomes determined by information search costs and increase adjudication on the merits.
I. THE STATE TOBACCO CASES
In May 1994, the State of Mississippi filed suit in a Mississippi court against thirteen tobacco company defendants, six cigarette distributors, two trade associations, and a public relations firm -509 U. S. 579 (1993 nearly completed at the time of settlement, and an example of statistical proof of liability was fully presented in court.
The Minnesota case began in August 1994, when the State of Minnesota and Blue Cross and Blue Shield of Minnesota sued seven tobacco companies and two tobacco trade organizations in a Minnesota state court. 43 Both plaintiffs claimed that the defendants had, through a combination of conspiracy and intentional wrongdoing, violated the Minnesota consumer protection law and antitrust law by hiding the addictive nature of nicotine and the health risks of smoking, and that the defendants had unjustly profited from their behavior." According to the plaintiffs, this alleged misconduct resulted in the sale and use of cigarettes which caused disease, which in turn resulted in costs for medical services. These costs, according to the plaintiffs, were ultimately paid by the State of Minnesota, in the case of Medicaid patients," and by Blue Cross and Blue Shield of Minnesota, in the case of its subscribers.' The plaintiffs asked that these costs, said to total $1.77 billion, be awarded as damages against the defendants.'
The trial of the case began in January 1998.' Setting the stage for much of the proof, an attorney for the plaintiffs remarked in his opening statement, "This case is not about individual smokers or non-smokers. '49 The plaintiffs began their case by calling a series of witnesses to testify about the alleged misconduct of the defendants in suppressing information about the effects of nicotine and smoking." Many were called as "hostile" witnesses, including a number of senior trade association and tobacco company officials." This evidence was traditional in character because it focused on the individual behavior of the defendant companies. But the remainder of the plaintiffs' liability case was plainly unconventional because the rest of the evidence presented was based on sampled data. After testimony about the conduct of the defendants, the plaintiffs called a series of expert witnesses who presented evidence about causation and exposure. The first expert was a physician and epidemiologist who testified about the effects of smoking on health and the resulting medical costs.' The expert's testimony was based on a review of over 900 epidemiological studies.1 3 The expert first described a number of these studies, explaining the variety of designs employed, and ultimately stated his opinion that smoking was a cause of at least thirteen specific diseases.' He then turned to the question of whether the incidence of these diseases caused expense. 5 He described two studies about the relationship of disease to expense, and then stated his opinion that the incidence of these diseases had caused expense. 6 The plaintiffs next called an expert in biostatistics to continue the presentation of their direct evidence.' This expert referred to the "medical foundation" .offered by the physician-epidemiologist and described a model used to estimate the loss to the plaintiffs resulting from the alleged misconduct of the defendants." Essentially, the model involved four steps. First, 280 million medical bills coded with one or more of the thirteen smoking-related diseases and presented for payment to the plaintiffs-the State of Minnesota or Blue Cross and Blue Shield of Minnesota-were summed. Then three reductions were made. The first was intended to eliminate bills for patients not exposed to the defendants' alleged misconduct because the patients were not smokers. Since information about the smoking habits of the patients was not included on the bills, a survey of a random sample of Minnesota residents was used to determine the reduction necessary to eliminate disease and expense not caused by smoking. The second reduction was intended to take into account the fact that some of the smokers would have acquired one of the thirteen diseases without smoking. The expert used epidemiological studies to determine the percentage of patients who were smokers but who likely would have contracted one of the thirteen diseases even if they had not smoked. The third reduction took into account the probability that persons with a smoking-related disease would have incurred expenses for a non-smoking related disease but for their smoking-related illness. For example, a person hospitalized with a smoking-related illness might otherwise have slipped on an icy sidewalk at home, broken an ankle, and incurred medical costs. Survey data was used to determine a fraction of the gross cost probably not attributable to smoking-related diseases and that fraction was used to calculate the third reduction. 5 9 At trial the defendants did not object to the admissibility of the sampled data, but instead used cross-examination to question the weight of the expert evidence. Their most significant critique was that the studies employed by the plaintiffs used the wrong subjects because none of the studies had been focused exclusively on Medicaid recipients.' The effectiveness of this tactic-if any-will never be known because during closing arguments the defendants agreed to pay the plaintiffs $6.1 billion and to take a number of measures : See id. at *38-*42. was concerned with the claims of citizens of the Philippines for compensatory damages under the Federal Alien Tort Claims Act and the Torture Victim Protection Act.' The claims were based on allegations that Ferdinand Marcos, former President of the Philippines, and his agents had violated these citizens' human rights during a time of martial law. 65 The court certified a class of 9,541 persons in three categories (tortured, summarily executed, and disappeared),' and then heard testimony from an expert in statistics who presented a plan according to which the depositions of a random sample of 137 claimants would be taken to provide a basis for permitting the jury to decide the total amount of compensatory damages due to the claimants. 67 The court appointed a special master to travel to the Philippines and conduct the 137 depositions. The Special Master conducted the depositions and used the information to propose both an amount of damages for each deponent as well as a total amount for all of the remaining members of the class. ' Particularly pertinent here, the Special Master determined that 6 of the 137 sampled plaintiffs (approximately 5%) had invalid claims (that is, claims for which the defendant was not agents). 9 In setting recommended damages, therefore, the Special Master applied a "5% invalidity rate" to the number of claimants in each category. The total recommended damages was set as the average damage per case in the given category multiplied by the number of cases in that category minus the 5% of those cases for which Marcos was estimated to be without liability.' That is, each case was awarded 95% of what its damages otherwise would have been. In an earlier phase of the litigation, the jury found Marcos liable for torture, summary execution, and disappearance, all pursuant to an instruction which required that Marcos had personally directed or known about the events. The complete liability determination, however, was not limited to the earlier phase. The construction of an "invalidity rate" based on the results of the sampling and the application of that rate to the entire class demonstrates a use of sampling to prove liability. The court of appeals approved the sampling techniques employed by the trial court, 72 noting that the "adversarial resolution of each class member's claim would pose insurmountable practical hurdles., 7 3 Thus Marcos is a precedent for using sampling to determine liability, and not merely damages.
III. A MODEL FOR PROVING LIABILITY WITH SAMPLED DATA
Although the facts of Marcos may seem unusual, it was not the first case to use sampling to determine an element of liability. For example, the existence of harm, an element of liability in trademark actions brought under the Lanham Act, 74 is often determined with sampled information. Thus, ample precedent exists to suggest that statutes permitting proof by "statistical analysis" in the state tobacco cases mean, at a minimum, to permit proof involving sampling. All of these cases involved situations where individual proof of key elements of liability was prohibited by information search costs-the practical impossibility of trying the plaintiffs' cases one at a time. The universal response to this problem was the use of sampling. This response by the courts finds support in standard scientific practice. When scientists confront the problem of collecting information in situations where the population is so large as to rule out considering each member individually, a sample is collected and statistics are used to determine the probability that results based on the sample can be applied to the whole population.' See Diamond, supra note 84, at 225-26. Diamond writes: As a method of data collection, surveys have several crucial potential advantages over less systematic approaches. When properly designed, executed, and described, surveys (1) economically present the characteristics of a large group of objects or respondents and (2) permit an assessment of the extent to which the measured objects or respondents are likely to adequately represent a relevant group of objects, individuals, or social organisms.
But is a statute necessary to permit sampling? In Daubert v. Merrell Dow Pharmaceuticals, 96 the Supreme Court determined the standard for admitting expert scientific evidence in a federal trial court.' The evidence involved was offered to prove that Bendectin was capable of causing birth defects in humans. 98 The lower courts refused the offer, based in part on the decision in Frye v. United States," which permitted the use of expert testimony based on scientific research only if that research had gained "general acceptance" in the scientific community."° The Supreme Court held that Federal Rule of Evidence 702 did not incorporate the Frye test, and instead required the trial court to make an independent determination of the validity of the research."' 1 In the process of reaching this decision, Justice Blackmun, writing for seven Justices, three times described valid science as legal proof,"° apparently fully incorporating and equating these methods of determining facts. He wrote that Rule 702's "overarching subject is the scientific validity-and thus the evidentiary relevance and reliability-of the principles that underlie a proposed submission."3 A strong reading of Daubert thus suggests that in a federal court no statute would be required to permit the use of sampling to determine liability. Sampling is a widely accepted scientific method," 0 and, if validly conducted, would constitute evidence under Daubert. Although state courts are not bound by Daubert because they are free to create local rules of evidence, a number of states have chosen to follow the federal precedent. 0 " Even in states which have not followed Daubert, the powerful rationale advanced in Daubert Id. (footnotes omitted); See Faigman et al., supra note 23, § 2-3.0 ("Researchers rarely collect data on every single instance of the objects of study. That is called a census. They usually sample those objects .... Sampling not only is less expensive and less time-consuming, under most circumstances it is more accurate than a census.").
-509 U. S. 579 (1993 for equating scientific and legal proof might serve as a sufficient legal basis to permit the use of sampling to prove liability.
With or without a statute, we propose as a model for determining liability in complex cases that the method of proof be determined by the cost of collecting information. Individualized information should be used where it is practical-i.e., cost effective-to obtain. If individual information is not practical to obtain, however, sampling should be used so that a judgment can be reached efficiently and expeditiously." 6 The fundamental justification for this model is found in its capacity to avoid outcomes determined by the cost of gathering information. In a situation where critical information about liability is costly to obtain, one side can prevail simply because the relevant information costs too much for the other side to gather and not because of the merits as established by law. Our proposal is not "pro-plaintiff" or "pro-defendant"; instead we contend that legal cases should be decided as often as possible according to legal standards and not information search costs. In our view, this justification extends beyond the single element of causation referred to in the statutes and includes all elements of liability which involve very costly proof. For these purposes, there is no rational distinction between, for example, causation, harm, experience, or reliance: If the cost of proving any of these elements is too high, adjudication on the merits can be blocked.
We propose that a practical method of proof be chosen in complex cases, subject to two limitations. If individualized proof is undertaken because it is practical, the touchstone of acceptability should (of course) be due process. If sampling is used because individual proof is impractical, then the study must employ valid methodology (in addition to due process) within the terms of the Daubert opinion. The due process constraints are well known, 7 but the Daubert-based constraints on sampling are only now being developed. For example, on remand in Daubert itself, the court of appeals was required to evaluate epidemiological studies according 116Sampled evidence should be tested by traditional burden of proof rules, thus guaranteeing that the use of sampling is not a guarantee that plaintiffs will recover in some measure in virtually every case. If the sampled evidence of liability is not sufficient to meet a plaintiff's burden, there should be no recovery.
"'See Laurence H. Tribe, American Constitutional Law § 11-2, at 772-74 (2d ed. 1988) (discussing due process constraints as they relate to issues of trial fairness).
to the Supreme Court's Daubert test."° The court held that in the case of research done for litigation, Daubert required the experts to state exactly how the research was carried out and to offer independent evidence that the method is scientifically acceptable.'" The studies were rejected on remand because the plaintiffs failed to make the required showing. 1 ' On the other hand, when a party is able to make the required showing, the analysis can lend support to the research. In Hand v. Norfolk Southern Railway Co.,"' for example, a question before the Tennessee Court of Appeals was whether the trial court had properly permitted an expert to testify regarding the harmful effects of certain solvents."' Following the Daubert analysis, the court held that the epidemiological studies were valid and supported the testimony, agreeing with the trial court that "the methodology and principles underlying the scientific evidence are sufficiently trustworthy and reliable to be presented to the trier of fact."" ' 3 We propose that similar Daubert-based methodological review serve as the chief limitation in complex cases where sampling is a practical necessity for determining liability. Fortunately, the acceptable techniques for sampling are wellestablished,"' as are the statistical techniques for estimating the probability that the sample is representative of the population as a whole." 5 The plaintiffs' direct evidence in the Minnesota trial provides a strong example of our proposal. Much of the liability case was proved with sampled data consistent with the Marcos precedent concerning exposure as well as precedents for the use of sampling to show causation. For example, exposure to tobacco was proved with sampled data in the Minnesota trial," 6 just as exposure to the Marcos-led military was proved with sampled data in the Marcos -See Daubert v. Merrell Dow Pharms., 43 F.3d 1311, 1314-15 (9th Cir.) (on remand), cert. denied, 516 U.S. 869 (1995 trial.' 17 The use of sampled data was necessary as a practical matter because information about the health risks of smoking, related expenses, incidence of smoking, and medical expenses not related to smoking surely could not be proved on an individual basis because of cost. On the other hand, in the two categories where individual proof could be obtained at a reasonable cost-the conduct of the defendants" 8 and the amount of damages 9 --traditional methods were employed, a response we view as entirely proper. The defense response also illustrates our proposal. Cross-examination of the plaintiffs' experts focused repeatedly on the validity of the research employed rather than on the fact that it was statistical in nature."
IV. BEYOND THE STATE TOBACCO CASES
Although the occasion for our analysis of sampling liability is the state tobacco litigation, our model can be generally applied. Certainly the state tobacco cases, which we have addressed to this point, are atypical of current mass tort litigation. Usually, those cases were each brought by a single plaintiff, the state; yet the causes of action stated in each case required proof involving very large numbers of Medicaid recipients. More typical are cases brought in a class action format where very large numbers of people are collected and represented by volunteer parties, known as class representatives.' The problems of proof are essentially the same, but the status of the harmed people is different. tobacco cases the plaintiff (the state, and sometimes, the insurance company) chose to bring a single action for total reimbursement rather than numerous actions for individual reimbursement, thus accepting the use of sampling. The defendants in the state tobacco cases should have been indifferent to a sampling methodology which would deliver essentially the same total result as would a series of individual adjudications. This should also be true of defendants in class actions. In class actions, however, individuals in the plaintiff class are subjected to the risk of underpayment or overpayment because of sampling (for example, if a plaintiff with relatively high damages was combined with a plaintiff with relatively low damages to produce the average amount of damages for the class). The opt-action provisions of the Rule 23(b)(3) class action" provide a crucial opportunity for choice. Members of the class can choose to remain in the class and risk a reduced payment because of sampling, or choose to exit and pursue individual litigation in the hope of being awarded greater damages.'"
We recognize, of course, that in situations where the experiences of individual plaintiffs are quite different from one another, many plaintiffs might choose to opt-out, thereby defeating the purpose of class treatment. This would be most likely to occur when the plaintiffs are all lumped in one large category for sampling, increasing the likelihood that many would be dissatisfied with an "averaged" determination of liability. The proper solution to this problem of excessive opt-outs would be decertification of the class as originally certified, and certification of a new class with subclasses 24 certified for different sampling treatment. Too many subclasses would-just as excessive opt-outs-defeat the purpose of class treatment, so parsimonious use of separate categories or strata should be employed. We also recognize that the certification process and the sampling process must be carefully coordinated to avoid adverse selection. Opt-out after sampling must not be permitted, because if it were the defendant could be required to face an "averaged" liability determination applied only to weak (i.e., 2 See Fed. R. Civ. P. 23(c)(2)(A) (allowing for the exclusion of class members who make such a request to the court "by a specified date").
1 See id. 124 See Fed. R. Civ. P. 23(c)(4)(B) (permitting the division of classes into "subclasses").
"below average") cases. In the future, the defendant might then face strong (i.e., "above average") cases on an individual basis. The potential of sampling for solving currently intractable problems in complex civil litigation is great. For example, in Alabama v. Blue Bird Body Co.," the Fifth Circuit reversed certification of a national b(3) class action because proof of the liability element of impact (fact of damage) was not practical to obtain. 6 The national class action had been certified for a claim that the defendant manufacturers of school bus bodies had conspired to fix prices, requiring proof that the numerous plaintiff class members had, in fact, been damaged or impacted by the alleged conspiracy. The court reviewed the precedents and, quoting the Fourth Circuit, observed:
[I]n cases where the fact of injury and damage breaks down in what may be characterized as "virtually a mechanical task," "capable of mathematical or formula calculation," the existence of individualized claims for damages seems to offer no barrier to class certification on grounds of manageability. On the other hand, where the issue of damages and impact does not lend itself to such a mechanical calculation, but requires "separate 'mini-trial[s]"' of an overwhelming large number of individual claims, courts have found that the "staggering problems of logistics" thus created "make the damage aspect of [the] case predominate," and render the case unmanageable as a class action." Thus, according to the Fifth Circuit, proof of the impact element of liability in prior cases turns largely on the costs of gathering the information. The use of sampling could provide a practical solution in those cases involving "'staggering problems of logistics.""" Sampling liability could also provide practical solutions to the problem of proving reliance in class actions claiming mail and wire fraud. 9 
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HeinOnline --85 Va. L. Rev. 347 1999 viduals solicited for credit cards by organizations using 900-number call programs. 13 ' The court based its reversal, in part, on the perceived cost of proving reliance, although the district court believed class treatment to be the "'only feasible method of adjudication, given the small size of each member's claims."" ' The practical problem of proof, viewed as intractable by the court of appeals and likely as outcome determinative by the trial judge, could easily have been solved by using sampling. In a closely related area, federal securities fraud, the failure of courts to employ a practical method of proof such as sampling resulted in a much criticized modification of substantive law to permit the use of class actions.' 33 A "fraud on the market" doctrine was recognized to eliminate the necessity of individualized proof of reliance," judicial lawmaking that would not be required according to our proposal.
Indeed, recognition of the potential use of sampling liability to provide a practical solution to mass federal wire and mail fraud claims raises the question of whether actions by large numbers of individual smokers against the tobacco interest might also reach a practical solution by sampling. If the states successfully used sampling to recover Medicaid payments, why not use the same methodology to foster the efficient resolution of individual tobacco suits? The issue was sharply presented in Castano v. American Tobacco Co.,' 35 which was proposed as a national class action based on the theory that the defendant tobacco companies fraudulently failed to inform consumers that nicotine is addictive and manipulated the levels of nicotine to sustain addiction.' 36 Although the court of appeals regarded this approach as novel, it was, of course, very similar to the claims made by the states in the Medicaid suits (particularly " See id. at 1023-25. ,2Id. at 1020 (quoting the trial court). 133 See generally Louis Loss & Joel Seligman, Fundamentals of Securities Regulation 741-927 (3d ed. 1995) (discussing the laws governing securities fraud).
"3 See id. at 757-58, 1054-58 (explaining the "fraud on the market" presumption); see also Michael P. Dooley, Fundamentals of Corporation Law 958-80 (1995) (discussing class actions and the "fraud on the market" presumption); Paul G. Mahoney, Precaution Costs and the Law of Fraud in Impersonal Markets, 78 Va. L. Rev. 623, 626 (1992) (criticizing the "fraud on the market" theory by arguing that it achieves "less deterrence of fraud at a greater cost than.., individual suits brought by investors who could prove reliance").
" '84 F.3d 734 (5th Cir. 1996) .
3 See id. at 737. Minnesota),' 37 except that rather than two plaintiffs, the state and the insurance company, there were many. The trial court certified a b(3) national class, but the court of appeals reversed. 3 One problem, according to the court of appeals, was the trial court's treatment of the fraud claim for purposes of certification. The trial court refused to consider whether the reliance element of liability would be an issue in individual trials, apparently deferring the question. According to the court of appeals:
The problem with the district court's approach is that after the class trial, it might have decided that reliance must be proven in individual trials. The court then would have been faced with the difficult choice of decertifying the class after phase 1 and wasting judicial resources, or continuing with a class action that would have failed the predominance requirement of Rule 23(b)(3).' 39 But the use of sampling for the reliance element could prevent such a supposedly painful choice by providing a practical measure of the degree of reliance.
Thus the circle comes full around in this sense: A practical solution for the states reaching compensation for Medicaid payments ought to be available to individuals seeking compensation for similar behavior. In both situations, sampling liability would prevent the costs of gathering information from determining the result of litigation and would open the door to determination on the merits. Indeed, the tobacco industry itself has provided an example of the use of sampled data in these cases. Industry lawyers introduced the results of a 1954 Gallup poll in an effort to prove that individual smokers assumed the risk of their behavior. ' though both the poll and the magazine complained about the use, or, more precisely, the alleged distortion, of their research, the use of this data by defendants provides a strong example for plaintiffs. Consider the reliance problem in Castano. Defendant use of sampled data to show knowledge would be closely analogous to plaintiff use of sampled data to show reliance. Our proposal would provide support for both defendants and plaintiffs in such a case because of the practical necessity of using sampled data to reach the merits on both issues.
CONCLUSION
The suits brought by the states to recover Medicaid payments from the tobacco industry brought to the forefront problems of proof in civil actions involving a huge number of people. The substantive law required the states to show that the behavior of the defendants resulted in the illness of Medicaid beneficiaries which in turn resulted in payments by the states. The cost of carrying out this task and proving liability with respect to each recipient would have been prohibitive, given the substantial number of Medicaid recipients. Thus, the dilemma was posed that states might fail in legally sanctioned recovery efforts simply because of the high information search costs and not because of the merits of their claim. The response of some states in passing statutes permitting use of "statistical analysis" has been remarkable.
We began by asking about the meaning of this legislation and went on to propose a model of proof for complex cases which suggests that such statutes should, at a minimum, be construed to permit sampling to determine elements of liability when proof might otherwise be prohibited by cost. This interpretation provides a solution to the cost problem: Sampling methodology is the classic scientific response to the problem of high cost in data collection. We also argue that the same result should be obtained without a statute in jurisdictions following Daubert v. Merrell Dow Pharmaceuticals,' which merged legal and scientific method with the assertion that valid science is valid legal evidence. According to a strong reading of Daubert, a valid sample of some element of liability is valid legal evidence of that element. Thus, the federal -509 U.S. 579 (1993).
[Vol. 85:329courts, which are bound by Daubert, could sample liability without legislative authorization, and the same would be true for state courts which follow Daubert, In other states the powerful rationale of Daubert might provide a sufficient justification for sampling.
Our model is neither "pro-plaintiff" nor "pro-defendant," but strongly favors adjudication on the merits of a legal dispute rather than disposition according to information search costs. Indeed, our commitment to adjudication on the merits applies regardless of subject matter. This view leads us to propose the application of our model to cases involving diverse subjects. We find ample opportunity to use sampling to solve information cost problems in federal antitrust litigation, federal mail and wire fraud claims, and in individual fraud claims against the tobacco industry. Although the format of the state tobacco cases was different from the class action format typically found in these cases, the potential for sampling to solve information cost problems is the same. Furthermore, defendants in these cases should be indifferent to the method of proof since the aggregate outcome will be similar to the sums of individual verdicts, and the opt-out provisions of Rule 23(b)(3) offer class members an appropriate choice as to sampled or individualized methods of proof. In both these cases and the state tobacco cases, sampling liability would diminish the effect of information search costs on outcome and increase the likelihood of adjudication on the merits.
